Monday, December 17, 2007 8:30 a.m.
Special Session Commissioners’ Court

Members of the Court Present:

Charles Watson County Judge
Keith Clark Commissioner Pct. #1
Jimmy McDaniel Commissioner Pct. #2
Doyle Dickerson Commissioner Pct. #3
Janice McDaniel County Clerk

Commissioner Warner was not present in Court.

Judge Watson called the Court to order and Commissioner Dickerson
led the Court in prayer.
Agenda item #1-Discuss Relinquish OSSF

The Court discussed the problem of not being able to find anyone that
wants to take this job.

The Court agreed to continue with relinquishment of the OSSF.

Commissioner Dickerson moved to adjourn. Commissioner Clark

seconded. All voted for. Motion carried.
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Chapter 285 - On-Site Sewage Facilities

SUBCHAPTER B: LOCAL ADMINISTRATION OF THE OSSF PROGRAM
§§285.10 - 285.14
Effective August 29, 2002

§285.10. Delegation to Authorized Agents.

. (a) Responsibility of the authorized agent. An authorized agent is responsible for the proper
implementation of this chapter in its area of jurisdiction.
(1) An authorized agent shall administer its on-site sewage facility (OSSF) program
according to the OSSF order, ordinance, or resolution approved by the executive director.

(2) An authorized agent shall enforce this chapter and Texas Health and Safety Code
(’I'HSC), Chapter 366.

(b) Requirements and procedures.

(1) Upon request from a local governmental entity, the executive director shall forward a
description of the delegation process and prov1de a copy of the executive director's model order,

ordinance, or resolution.

) (2) If the OSSF prograrmn is delegated to a municipality, the jurisdiction of the authorized
agent will be limited to the municipality's incorporated area.

" (3) To receive delegation as an authorized agent, a local governmental entity shall draft
an order, ordinance, or resolution that meets the requirements of this chapter and THSC, §366.032, The
local governmental entity shall use the model order, ordinance, or resolution as a guide for developing its

order, ordinance, or resolution.”

(4) If the local goirenunéntal entity proposes more stringent standards than those in this
chapter, the local governmental entity shall submit the proposed order, ordinance, or resolution to the
executive director for review and comment before publishing notice.

(A) Each more stringent requirement shall be justified based on greater public
health and safety protection. The written justification shall be submitted to the executive director with the

draft order, ordinance, or resolution.
(B) The executive director shall review the draft order, ordinance, or resolution
and provide written comments to the local governmental entity within 30 days of receipt.

(C) If the local governmental entity's draft order, ordinance, or resolution meets
the requirements of this chapter, the executive director will notify the local governmental entity in writing
to continue the process outlined in this subsection.
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(D) If the local governmental entity's draft order, ordinance, or resolution does
not meet the requirements of this chapter, the executive director will not continue the review process until
all requirements have been met. The executive director will notify the local governmental entity in writing

of al] deficiencies.

(5) If the local governmental entity proposes using the model order, ordinance, or
resolution without more stringent standards, or if the executive director has approved the draft order,
ordinance, or resolution with more stringent standards, the local governmental entity shall hold a public
meeting to discuss the proposed order, ordinance, or resolution.

(A) The Jocal governmental entity shall publish notice of a public meeting that
will be held to discuss the adoption of the proposed order, ordinance, or resolution. The notice must be
published in a regularly published newspaper of general circulation in the entity's area of jurisdiction.

(B) The public notice shall include the time, date, and location of the public
meeting.

(C) The public notice shall be published at least 72 hours before the public
meeting, but not more than 30 days before the meeting.

(6) The local governmental entity shall provide the executive director with the following:
(A) a copy of the public notice as it appeared in the newspaper;

(B) a publisher's affidavit from the newspaper in which the public notice was
published; ' ' .

(C) a certified copy of the minutes of the meeting when the order, ordinance, or
resolution was adopted; and

(D) a certified copy of the order, ordinance, or resolution that was passed by the
entity. ‘
(7) Upon receiving the information Jisted in paragréph (6) of this subsection, the

executive director shall have 30 days to review the materials to ensure the local governmental entity has
complied with the requirements of this chapter and THSC, Chapter 366. .

(A) After the review has been completed and all the requirements have been
met, the executive director shall sign the order approving delegation and notify the local governmental
entity by mail,

(B) If the executive director determines during the review that the materials do

not comply with the requirements of this section, the executive director will issue a letter to the local
governmental entity detailing the deficiencies.
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(8) The local governmental entity's order, ordinance, or resolution shall be effective on
the date the order approving delegation is signed by the executive director.

(9) Any appeal of the executive director's decision shall be done according to §50.39 of
this title (relating to Motion for Reconsideration).

(c) Amendments to existing orders, ordinances, or resolutions.

(1) To ensure that the authorized agent's program is consistent with current commission
rules, the executive director may require periodic amendments of OSSF orders, ordinances, or resolutions.

(2) An authorized agent may initiate an amendment. The authorized agent shall use the
procedures in subsection (b) of this section. :

(3) The amendment shall be effective on the date the amendment is approved by the
executive director.

(d) Relinquishment of delegated authority by authorized agent.

(1) When an authorized agent decides to relinquish authority to regulate OSSFs, the
following shall occur:

' (A) the authorized agent shall inform the executive director by certified mail at
least 30 days before publishing notice of intent to relinquish authority;

(B) the authorized agent shall hold a public meeting to discuss its intent to
relinquish the delegated authority;
_ “(i) the authorized agent shall publish notice of a public meeting that will
be held to discuss its intent to relinquish the delegated authority. The notice must be published in a
regularly published newspaper of general circulation in the entity's area of jurisdiction;
(ii) -the public notice shall include the time, date, and location of the
public meeting;

(iii) the public notice shall be published at least 72 hours before the
public meeting, but not more than 30 days before the meeting;

(C) the authorized agent must, either at the meeting discussed in subparagraph
(B) of this paragraph, or at another meeting held within 30 days after the first meeting, formally decide
whether to repeal the order, ordinance, or resolution; and
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(D) the authorized agent shall forward to the executive director copies of the
public notice, a publisher's affidavit of public notice, and a certified copy of the minutes of the meeting in

which the authorized agent formally acted.

(2) Before the executive director will process a relinquishment order, the authorized
agent and the executive director shall determine the exact date the authorized agent shall surrender its
delegated authority. Until that date, the authorized agent will retain all authority and responsibility for the

delegated program.
(3) The executive director shall process the request for relinquishment within 30 days of

receipt of the copies of documnentation required in paragraph (1)(D) of this subsection. After processing
the request for relinquishment, the executive director will issue an order and shall assume responsibility

for the OSSF program.
(4) On or after the date determined by the authorized agent and the executive director,

the authorized agent shall repeal it's order, ordinance, or resolution. Within ten days after the authorized
agent repeals it's order, ordinance, or resolution, the authorized agent shall forward a certified copy of the

repeal to the executive director.
(5) Authorized agents who relinquish their OSSF authority may be subject to fees

according to §285.14 of this title (relating to Charge-back Fee) after the date that delegation has been
relinquished, unless the authorized agent has relinquished its OSSF authority due to a material change in

this chapter.

Adopted August 7, 2002 Effective August 29, 2002

§285.11. General Requirements.

(a) General Administrative Requirements for Authorized Agents. OSSF permitting, construction,
and inspection requircments are in §285.3 of this title (relating to General Requirements).

(b) Fees. The OSSF permit and inspection fees will be set by the authorized agent. Additionally,
a fee of $10 shall be assessed for cach OSSF permit for the On-Site Wastewater Treatment Research

Council as required in the Texas Health and Safety Code, Chapter 367.

(¢) Complaints. The authorized agent shall ini'estigatc all complaints within 30 days after receipt.
After completing the investigation, the authorized agent shall take appropriate and timely action according
to §285.71 of this title (relating to Authorized Agent Enforcement of OSSFs).

(d) Appeals. Appeals of an authorized agent’s decision will be made through the appeal
procedures stated in the authorized agent’s order, ordinance, or resolution.

(¢) Authorized Agents Reporting Requirements.
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(1) The authorized agent shall notify the executive director, in writing, of any change of
the designated representative within 30 days after the date of the change.

(2) Each authorized agent shall provide to the executive director an OSSF monthly
activity report on the form provided by the executive director, within ten days after the end of the month.

Adopted May 23, 2001 Effective June 13, 2001

§285.12. Review of Locally Administered Pr'ograms.

(a) Not more than once a year, the exccutive director shall review an authorized agent’s program
for compliance with requirements established by Texas Health and Safety Code, Chapter 366; this
chapter; and the order, ordinance, or resolution adopted by the authorized agent.

(1) During the review the executive director shall:
(A) evaluate the‘ authorized agent’s:
(i) administrative processes;
(ii) planning material review processes;
(iii) permitting processes;
(iv) inspection processes; and
(v) complaint resolution processes;

(B) conduct an interview with the authorized agent’s representative, to present
the results of the executive director’s review. '

(2) After the executive director completes the review, the executive director shall:
(A) prepare a written report of the executive director’s findings; and

(B) forward a copy of the report to the authorized agent by certified mail within
60 days after completing the review.

(b) If as a result of the executive director’s review the executive director determines that the
authorized agent’s program is deficient, the authorized agent must respond in writing to the executive
director within 45 days after the date of the executive director’s report with a plan to address all
deficiencies noted during the review. The executive director shall offer assistance to the authorized agent

including providing training to the authorized agent’s designated representative. Additionally, if the
authorized agent’s program is: :
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(1) deficient because it does not consistently provide required documentation of the
permitting, inspection, and compliance investigation processes the executive director shall review the
authorized agent’s response and determine if the response is adequate. If the response is adequate, the
executive director shall not take further action. If the authorized agent’s response is not adequate, or the
authorized agent fails to respond, the executive director shall continue to work with the authorized agent
unti! the deficiencies are resolved by making contact with the authorized agent through additional letters or

by telephone;

(2) deficient because it does not consistently enforce the permitting, planning,
construction, operation, and maintenance of on-site sewage facility systems, the executive director shall
review the authorized agent’s response and determine if adequate measures will be taken to correct the
deficiencies. If the response is adequate, the executive director will schedule another review of the
authorized agent’s program one year after the first review to verify that the deficiencies have been
corrected. If the authorized agent’s response is not adequate, the authorized agent fails to respond, or the
executive director's next annual review determines that the authorized agent’s program has the same
deficiencies as noted during the previous review, the executive director will begin the process of revoking
the authorized agent’s delegated authority under §285.13 of this title (relating to Revocation of Authorized

Agent Delegation); or

(3) endangering human health or safety, the executive director will begin the process of
revoking the authorized agent’s delegated authority under §285.13 of this title.
Adopted August 7, 2002 ' Effective August 29, 2002
§285.13. Revocation of Authorized Agent Delegation.

(a) An authorized agent’s on-site sewage facility (OSSF) order, ordinance, or resolution may be
revoked by order of the commission, after notice and an opportunity for a hearing, for the authorized
agent’s failure to implement, administer, or enforce Texas Health and Safety Code, this chapter, or its
order, ordinance, or resolution.

(b) If the executive director determines that cause exists for revocation, the executive director
shall: ‘

(1) meet with the authorized agent’s county judge, mayor, general manager, or chairman
of the board, or other authorized individual, to discuss the report of the executive director’s findings, the
authorized agent’s response to the findings, and the possible revocation;

(2) prepare a letter documenting the meeting in paragraph (1) of this subsection and
forward it to the authorized agent within ten days after the meeting; and

(3) provide the authorized agent 60 days after the date of the letter in paragraph (2) of
this subscection to allow other authorized agents to review the executive director's findings if requested by

the authorized agent.
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(c) The authorized agent shall respond to the executive director’s letter in subsection (b)(2) of
this section in writing within 90 days afier the date of the executive director’s letter.

(d) If the executive director determines from the authorized agent’s response that sufficient
~ action will be taken to consistently enforce the OSSF program, the executive director will:

(1) respond to the authorized agent that the revocation process will be discontinued; and

(2) schedule another review of the authorized agent’s program one year after the first
review to verify that the authorized agent is consistently enforcing the OSSF program.

(e) If the executive director determines from the authorized agent’s response that insufficient
action will be taken, the executive director will:

(1) file a petition with the commission according to Chapter 70 of this title (relating to
Enforcement) seeking revocation;

(2) initiate the hearing process with SOAH according to Chapter 80 of this title (relating
to Contested Case Hearings);

(3) publish notice of a public hearing that will be held to review the commission’s
possible revocation of the delegated authority. The notice must be published in a regularly published
newspaper of general circulation in the local governmental entity’s area of jurisdiction and shall:

(A) include the time, date, and location of the public hearing; and
(B) be published at least 20 days before the public hearing; and
(4) hold a public hearing to review possible revocation of the delegated authority.

(f) An authorized agent may consent to the revocation of its OSSF delegation in writing before
the public hearing. If the authorized agent consents to the revocation, the commission may revoke the
authorized agent’s delegated authority without a public hearing.

(g) After an opportunity for a hearing, the commission may:

(1) issue an order revoking the authorized agent’s delegation, which may include a
charge-back fee;

(2) issue an order requiring the authorized agent to take certain action or actions in order
to retain delegation; or

(3) take no action.
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(h) If the authorized agent’s delegation is revoked, the executive director shall assume
responsibility for the OSSF program in the former authorized agent’s jurisdiction. The executive director
shall implement the program on the date of the revocation.

(i) An authorized agent that has had its OSSF authority revoked may be subject to charge-back
fees according to §285.14 of this title (relating to Charge-back Fee). ‘

Adopted August 7, 2002 Effective August 29, 2002

§285.14. Charge-back Fee.

(a) Under Texas Health and Safety Cade, §366.059, the cominission may assess a reasonable
and appropriate charge-back fee, not to exceed $500 per permit, to local governmental entities that either
have repealed an on-site sewage fucility (OSSF) order, ordinance, or resolution, or have had their
delegation revoked by the commission according to §285.13 of this title (relating to Revocation of
Authorized Agent Delegation). The charge-back fee will be assessed for each OSSF permit issued within
that local governmenta] entity’s area of jurisdiction. The amount of the charge-back fee will be based on
‘the executive director’s actual cost of issuing an OSSF permit in that jurisdiction. The executive
director’s actual cost will be based on the type and number of OSSFs typically installed and inspected in
the local governmental entity’s jurisdiction, along with expected travel expenses for the executive director.

(1) If a local governmental entity repeals its OSSF order, ordinance, or resolution or the
commission revokes 2 local governmental entity’s delegation and the local governmental entity agrees to
the amount of the charge-back fee, the executive director will recommend the commission approve the
charge-back fee. In order to have legal effect as an order of the commission, the charge-back fee must
be approved and ordered by the commission. The commission order must include:

(A) the type of OSSFs typically installed and inspected in the local govemnmental
entity’s jurisdiction; '

(B) the number of OSSFs installed in the local governmental entity’s jurisdiction
over the preceding five years;

(C) the distance the county courthouse or city hall is from the nearest agency
regional office; _

(D) the current mileage rate set by the Comptroller of the State of Texas; and
(E) the amount of the charge-back fee.
(2) If a local governmental entity repeals its OSSF order, ordinance, or resolution or the

comnmission revokes a local governmental entity’s delegation and the local governmental entity does not
agree to the amount of the charge-back fee, the commission will refer the matter to SOAH for a
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contested case hearing to determine the charge-back fee, according to Chapter 80 of this title (relating to

Contested Case Hearings).

. (b) The executive director will bill the local govemmental entities for charge-back fees no more
frequently than quarterly and no less than annually. Payment of charge-back fees is due within 30 days
from the invoice date. Late payments are subject to penalties and interest according to Chapter 12 of this

title (relating to Payment of Fees).

Adopted August 7, 2002

JOSEPH L. STROUSE, P.E.

Leader, OSSF Program
Compliance Support Division

Texas Commission on Environmental Quality

\ 12100 Park 35 Circle, Bldg. A, Austin, TX 78753

i2]  Mail: MC-178, P.O. Box 13087, Austin, TX 78711-3087
512/239-6003 m Fax 512/239-2249
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RONALD HEBERT, JR.

Water Program Manager

Region 10 @ Beaumont

"\ Texas Commission on Environmental Quality
[®\ 3870 Eastex Freeway, Beaumont, TX 77703
P> Office 409/898-3838 m Fax 409/899-8778
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